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useful a specimen will be over the long term. Al- 

though the State Department and the publishers 
of OfficialDigest intend to make it an annual pub- 
lication, these plans should be taken with a grain 
of salt-rather like those of Broadway producers 
who publicly anticipate a hit with each new show. 
Both digests are designed to be the first in a se- 
ries of reference books that will appear in insti- 
tutional libraries and in the personal libraries of 
scholars and practitioners, but I believe that U.S. 
Practicewill hold up better over time. I consulted 
both volumes while imagining myself in the year 
2012, and I discovered that Murphy's extremely 
lucid, understandable writing helped me remem- 
ber the context so essential to understanding le- 

gal actions and documents. Although Cummins 
and Stewart write clearly, their book consists mostly 
of documents and U.S. government statements, 
with none of the analysis and explanation that 

Murphy does so well. 
We are in the midst of a revolution in how le- 

gal information is published, found, and used. I 
have no idea when the rate of change will slow 

enough that it will be feasible to assess the new in- 
formation milieu. To some, U.S. Practice and Official 
Digest may seem like throwbacks to a dying era. I 
do not agree. Digests can serve as a much-need- 
ed antidote for the information overload, the du- 
bious authenticity, and the vanishing Web sites 
that are encountered too often by scholars and 
researchers in this Information Age. We owe a 

dept of gratitude to the authors of both books, 
who have bucked the trend of hyperspecializa- 
tion and produced important reference works 
that examine U.S. activities across the entire field 
of international law. 

JOHN KING GAMBLE 

Pennsylvania State University 

Basics of International Intellectual Property Law. By 
G. Gregory Letterman. Ardsley NY: Transna- 
tional Publishers, 2001. Pp. xv, 377. Index. $55. 

Trying to define the parameters and meaning 
of international intellectual property (IP) protec- 
tion in the twenty-first century is like trying to 
cross quicksand. Just when you think you have 
charted the danger areas, another sinkhole sud- 
denly appears to drag you under. Even the mean- 
ing of the term "intellectual property" is not 
clearly delimited. Traditionally, IP at the interna- 
tional level has five acknowledged forms-pat- 
ents, copyrights, trademarks, trade secrets, and 
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Trying to define the parameters and meaning 
of international intellectual property (IP) protec- 
tion in the twenty-first century is like trying to 
cross quicksand. Just when you think you have 
charted the danger areas, another sinkhole sud- 
denly appears to drag you under. Even the mean- 
ing of the term "intellectual property" is not 
clearly delimited. Traditionally, IP at the interna- 
tional level has five acknowledged forms-pat- 
ents, copyrights, trademarks, trade secrets, and 

industrial designs-that have served as the focus 
for both domestic and international protection 
regimes. These forms also generally subsume, at 
least in part, many of the newer types of IP pro- 
tection, including geographic indications and 

(potentially) traditional knowledge and cultural 

expressions (at least in certain forms). 
Briefly, patent law generally protects novel, 

nonobvious, and useful inventions, including ma- 
chines, articles of manufacture, processes, chemi- 
cal or electrical structures, and compositions, and 

may even extend to business methods, software, 
and pharmaceuticals.1 Copyright generally pro- 
tects works of artistic, literary, and musical expres- 
sion, including novels, paintings, poetry, music, 
sculpture, software, choreography, and other 
works which demonstrate "originality" or "consti- 
tute intellectual creativity."2 Trademark law gen- 
erally protects commercial symbols, logos, and 
other distinctive indicia of the origin of goods or 
services. Among the types of source designators 
generally protected internationally are "visible 

signs" composed of word marks, commercial logos, 
personal names, letters, numbers, and figurative 
elements. Protected trademarks may also include 
sounds, packaging, and product configurations.3 

The fourth traditional form of intellectual 

property is trade secrets. Often referred to as "un- 
disclosed information," trade secrets is the one 
form of traditional protection whose internation- 
al recognition is fairly recent. Although Article 
10bis of the Paris Convention for the Protection 
of Industrial Property has long prohibited com- 

petitive acts that are "contrary to honest practices 
in industrial or commercial matters,"4 the exten- 
sion of this prohibition expressly to include the 
unauthorized use or disclosure of protected trade 
secrets did not occur until 1994 with the conclu- 
sion of the Agreement on Trade-Related Aspects 

'Agreement on Trade-Related Aspects of Intellectual 
Property Rights, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 1C 
[hereinafter TRIPS], Art. 27, in THE LEGAL TEXTS: THE 
RESULTS OF THE URUGUAY ROUND OF MULTILATERAL 
TRADE NEGOTIATIONS 365, reprinted in 33 ILM 81 (1994) 
(defining patentable subject matter). 

2 Berne Convention for the Protection of Literary 
and Artistic Works,July 24, 1971, 828 UNTS 221 (origi- 
nally signed at Bere, Sept. 9, 1886) (defining copy- 
right protectable works) [hereinafter Berne Conven- 
tion], and TRIPS, supra note 1, Art. 10 (extending copy- 
right protection to compositions that "constitute intel- 
lectual creations," an expression that is not further 
defined in the Treaty). 

3 Seegenerally TRIPS, supra note 1, Art 15 (defining pro- 
tectable trademarks). 

4 Paris Convention for the Protection of Industrial Prop- 
erty,July 14, 1967, Art 10bis, 828 UNTS 305. 
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of Intellectual Property Rights (TRIPS Agree- 
ment) at the GATT Uruguay Round. Trade se- 
cret law generally protects confidential information 
that has some commercial or economic value as 
a result of its secret nature and that the owner has 
taken reasonable steps to protect as confidential 

(for example, through confidentiality agreements 
and restrictive access practices).5 

The final traditional form of intellectual prop- 
erty is industrial designs (sometimes referred to 
as "utility models") ,6 which generally includes works 
and inventions that do not meet the requirements 
for patent or copyright protection but that dem- 
onstrate some degree of novelty or originality.7 
Thus, for example, the court may not consider 
the design of the electrical plug for a washing 
machine sufficiently original to qualify for copy- 
right protection because of its functional-as op- 
posed to aesthetic-nature. Yet the design may 
still qualify as a protected "industrial design" if it 
contains more than purely functional features.8 

Emerging forms of intellectual property at the 
end of the twentieth century, such as geographic 
indications (for example, the term "champagne" 
to refer to "sparkling wine"),9 topographies (lay- 
out designs) for integrated circuits,?1 and domain 
names, ensure that the scope of forms to be pro- 
tected under IP regimes will remain the subject 
of heated international discussion. 

Debates over the need for the protection of so- 
called "intellectual property" on an international 
scale are not a new development. On the con- 

trary, one of the first international gatherings to 
address the growing problem of international pi- 
racy of copyrighted works was chaired by Victor 

Hugo in 1878. Thirty years earlier, Charles Dick- 
ens found himself forced by the wholescale pirat- 
ing of his works in America to give public read- 

ings (equivalent to today's rock concert) in order 

5 Seegenerally TRIPS, supra note 1, Art. 39 (defining pro- 
tectable "undisclosed information"). 

6 The term "utility model" is generally used to refer 
to industrial designs that are protectable as a type of 
"petit patent" and must demonstrate novelty (as op- 
posed to originality) to receive protection. 

7 Seegenerally TRIPS, supra note 1, Art. 25 (defining pro- 
tectable industrial designs). 

8 Accord AMPInc. v. Utilux Proprietary Ltd., [1972] RPC 
103 (H.L.). 

9 Geographic indications identify the geographic 
source of a good whose particular quality or reputation 
is attributable to its geographic origin. Seegenerally TRIPS, 
supra note 1, Arts. 22, 23 (defining the scope of protect- 
able geographic indications). 

'o See generally id., Art 35 (defining protectable topog- 
raphies). 

to earn money. Dickens became so annoyed by 
unrepentantAmerican infringers that Alexander 
Welsh has suggested that the negative images of 
Americans contained in Martin Chuzzlewit reflect 
Dickens's reaction to the failure of U.S. laws to 

protect foreign-authored works." The efforts of 

Hugo, Dickens, and others eventually led in 1886 
to the establishment of the first multinational trea- 

ty governing copyright protection, the Berne Con- 
vention for the Protection of Literary and Artistic 
Works.12 

Despite this facial antiquity, the modern era of 
international protection largely dates from the 

beginning of the Uruguay Round of the GATT 

negotiations in the 1980s. While international 

treaty regimes governing IP have existed for over 
100 years,13 the negotiation of the TRIPS Agree- 
ment as part of the Uruguay Round radically al- 
tered the nature of the debate over international 

protection. The protection of intellectual prop- 
erty has long had a relationship with trade issues. 
Yet, until the Uruguay Round, international pro- 
tection standards were decided under the auspices 
of the World Intellectual Property Organization 
(WIPO) and its predecessor non-trade-related or- 

ganizations. By contrast, TRIPS was negotiated 
wholly under the auspices of GATT-a trade or- 

ganization. Its provisions were the result of bar- 

gain-linkage diplomacy whereby IP protection was 

expressly linked to trade concessions in non-IP- 
related areas such as agriculture and textile stan- 
dards. Moreover, since the beginning of the Uru- 

guay Round, efforts on both regional and inter- 
national levels to create a harmonized interna- 
tional IP system have intensified. The topic of the 
debate has expanded from the need to combat 

global piracy to the role of IP protection in such 
diverse areas as sustainable development, treat- 
ment of medical pandemics, protection of biota, 
and the stewardship of the cultural heritage of 

indigenous peoples. 
The establishment of the TRIPS Agreement in 

1994, like the fall of the Soviet Union and its im- 

pact on globalization, has invigorated and trans- 
formed formal IP harmonization processes. Be- 
cause the dissolution of the USSR opened pre- 
viously closed markets to the forces of global 

1 ALEXANDER WELSH, FROM COPPERFIELD TO COPY- 
RIGHT 53 (1987). 

12 
Supra note 2. 

13 The Berne Convention, governing copyright, dates 
from 1886. The Paris Convention, governing patents, 
trademarks, trade secrets, and industrial designs, dates 
from 1883. 
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trade, globalization both became a transforming 
force-as state-controlled economies moved 
toward market ideals-and was itself transformed 

by the issues and problems presented by these new 

players.14 (Thomas Friedman in The Lexis and the 
Olive Tree goes so far as to suggest that globaliza- 
tion replaced the Cold War as the new world 
order after the Soviet fall.15) On both a multina- 
tional and a regional scale, the TRIPS Agreement 
has had a similar impact on IP protection. Since 
GATT's issuance of the September Declaration in 
1986 initiating the Uruguay Round and placing 
international property on the trade agenda,16 IP 
has been prominent on the international stage. 
Various post-TRIPS treaties governing the interna- 
tional registration of trademarks, patents, and 
industrial designs, as well as the protection of 

copyrighted works on the Internet, have been 

signed, while regional trade agreements, many 
including IP standards, have proliferated. Con- 
cern over the protection of IP rights has also not 
been restricted to traditional fora such as 
WIPO-multinational treaties dealing with such 
diverse topics as biodiversity and international ef- 
forts to combat cybercrime have resulted in con- 
ventions with significant IP components. Current 
efforts to develop international standards for the 
exercise of jurisdiction in civil matters have 
slowed as the issue of IP protection has come to 
the fore. 

Gregory Letterman, in his book Basics ofInter- 
nationalIntellectualProperty Law, has wisely chosen 
not to provide an all-inclusive look at this com- 

plex, and rapidly expanding, field of internation- 
al studies. Instead, he has written what is essen- 

tially a road map to this tortuous area, outlining 
the major treaties and issues and supplying the 
text of the more significant multinational agree- 
ments. The book's first three chapters provide a 

general introduction to the topic of IP protec- 
tion and identify the predominant international 

organizations involved in the defense of intellec- 
tual property rights, including WIPO and the 
World Trade Organization (WTO). These chap- 
ters also briefly describe some of the more pres- 
sing issues being debated, including gray market 

14 See, e.g., THOMAS FRIEDMAN, THE LEXIS AND THE 
OLVE TREE (1999); DAVID HELD ET AL., GLOBAL TRANS- 
FORMATIONS: POLICS, ECONOMICSAND CULTURE (1999). 

15 FRIEDMAN, supra note 14. 
16 Ministerial Declaration on the Uruguay Round, 

GATT Doc. Min. Dec. 86-1572 (Sept. 20, 1986), GATT 
B.I.S.D. (33d Supp.) at 19 (1987). 

INTERNATIONAL LAW 

goods (products sold in the United States that 
were lawfully produced here or elsewhere, which 
the manufacturer did not intend for sale in the 
U.S. market), cultural patrimony, and IP piracy. 
Subsequent chapters deal with international pro- 
tection by subject matter, including industrial de- 

signs, biological technology, and e-commerce. 
The book concludes with brief chapters on inter- 
national commercial transactions involving IP 
and a"program of international protection" (which 
outlines such protective strategies as confidenti- 

ality agreements and policing techniques). 
Written in clear, concise language, the infor- 

mation in Letterman's book is readily accessible to 
the novice in the field of IP. Treaties reproduced 
include TRIPS, NAFTA, the Paris Convention, the 
Patent Law Treaty, excerpted portions of the Bu- 

dapest Convention, the Trademark Law Treaty, 
the Berne Convention, and the WIPO Copyright 
Treaty. Although some readers may quibble with 
the author's failure to excerpt other significant 
international documents in the area of interna- 
tional IP protection, such as the Uniform Dispute 
Resolution Policy of ICANN (dealing with cyber- 
squatting), diverse European Union directives, 
or the growing field of "soft law" solutions such 
as WIPOjoint recommendations, the treaties in- 
cluded here represent a valuable first exploration 
of the most significant international IP agreements. 

One of the greatest difficulties in attempting 
to explain the complexity of international protec- 
tion for the intangible property created through 
an individual's innovative and creative endeavors 
is determining the balance between a treaty-ori- 
ented approach and an issue-oriented approach. 
Traditional views on the study of international IP 
focus primarily on a treaty-oriented approach, 
which views international protection through the 
sole prism of multinational treaty regimes and 
the standards they establish. By contrast, an issue- 
oriented approach minimizes treaty regimes and 
addresses the philosophical issues of protection 
and their impact on such critical questions as 
wealth transfer, sustainable development, and 

technological advancement. These issues, as well 
as related questions regarding the scope of pro- 
tection for traditional forms of IP in the new dig- 
ital environment, are not currently governed by 
multinational accords. 

There is no question that important multire- 

gional treaties, such as the TRIPS Agreement and 
the Paris and Berne Conventions, establish inter- 
national minimum substantive standards of pro- 
tection for traditional forms of IP. Appreciating 
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the intricacies of global piracy without under- 

standing the role of TRIPS' minimum enforce- 
ment standards (and the political uses made of 

WTO-sanctioning powers by developed countries) 
is a futile exercise. Yet, a treaty-based analysis 
would ignore newly emerging topics, such as the 

jurisdictional bases for civil enforcement of IP 

rights on the Internet, which currently lack treaty- 
based standards. Letterman has chosen to com- 
bine both approaches to provide a more realistic 
introduction to this area. 

The TRIPS Agreement unconditionally links in- 
tellectual property and trade. This linkage alone 
altered a centuries-old debate over whether au- 
thors and inventors have a natural right to con- 
trol their creations. Under TRIPS, IP is protected 
for its utilitarian (economic) value; hence, the 
WTO, with its focus on trade and its ability to im- 

pose trade sanctions on members who fail to meet 
their treaty obligations, has become a prime fo- 
rum for concerns over the international economic 

necessity of IP protection. Under the auspices of 
the Declaration of the Fourth WTO Ministerial 
Conference in Doha, Qatar, issued in November 
2001, such politically sensitive issues as the ability 
of South Africa to combat the AIDS pandemic 
through compulsory licensing and the gray-mar- 
ket importation of so-called "generic" drugs has 
been linked with the trade-oriented policies of 
the WTO and market liberalization. Yet, as rec- 

ognized by the Doha Declaration on the TRIPS 

Agreement and Public Health issued at the same 

meeting, solving the problem of international 

pandemics requires analysis of the practical value 
of such "easy" solutions as compulsory licensing 
for countries lacking the technological ability to 
manufacture or deliver needed medicines to local 
markets. Under Doha, the value of IP protection 
must be measured against economic pragmatism 
and Third World realities. 

This linkage between pragmatism and econom- 
ic value has in fact become one of the legacies of 
the TRIPS Agreement. The cold-eyed, unsenti- 
mental view of intellectual property as an eco- 
nomic boon or curse in today's globalized market- 

place lies at the heart of such diverse issues as IP 

protection on the Internet, the use of encryption 
(and other technologies) to combat piracy, and 
the rights of indigenous peoples to protect their 
cultures and heritages from the rapacious "needs" 
of the global marketplace. Utilitarian views of IP 

protection also underscore the developing 
world's defense of its need to pirate copyrighted 

films, music, and software on the grounds that 
the local population cannot afford the price of 

legitimate copies. The cant of Napsterites (and 
their progeny) that their wholesale piracy of copy- 
righted expression is tied to a charitable desire to 
ensure "access to information," or the develop- 
ment of better Internet business models by the 
afflicted industry, is merely another side of this 
valuation debate (albeit one supported by less con- 

vincing economics on the part of its protagonists). 
Despite the unquestioned role of multina- 

tional treaties in shaping current controversy, as 
Letterman recognizes in his broad collection of 

topics, such treaties form only a backdrop to the 

panoply of issues that inform international IP 

protection. The growing influence of the Euro- 

pean Union in shaping international opinion 
and standards of protection, as well as the mark- 
ed differences in approach between the EU and 
the United States to such standards, must be inad- 

equately depicted in any treaty-based approach. 
This disparity is highlighted by the growing num- 
ber of actions filed by the EU against the United 
States before the WTO, with accompanying bit- 
ter debates over the protection of geographic in- 

dications, such as "champagne" and "gorgonzola," 
before the TRIPS Council. As the EU expands, 
U.S. isolation threatens to invade the esoteric area 
of IP protection, with equally troubling conse- 

quences for U.S. interests. 
Of the variety of conflicts arising from interna- 

tional efforts to protect IP rights discussed in 
Letterman's book, none has given rise so dramat- 

ically, or touched on so many areas, as the debate 
over the relationship between intellectual prop- 
erty and the protection of indigenous cultures. 

Recognition of the right of indigenous peoples 
to protect their heritages and cultures predates 
TRIPS. Yet present-day IP regimes remain disturb- 

ingly quiescent. Crafted to protect western Euro- 

pean values of individualism and private prop- 
erty, modern IP regimes ill serve the conflicting 
aspirations of native peoples simultaneously to 

protect and exploit their heritages and knowl- 

edge. Romantic Western views of copyrighted 
works and patentable inventions as the creations 
of a single individual cannot protect the com- 

munity-based efforts of native innovators whose 
works have no identifiable creator. The insis- 
tence on private ownership of IP rights ignores 
communitarian (tribal) ownership principles, while 
the reliance on concepts of technological novelty 
for patents, and aesthetic originality for copyrights, 
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does not value continuity or tradition-hallmarks 
of indigenous creativity. Such devaluation with- 
draws any economic benefits for indigenous in- 
novation, even when such innovation forms the 
core of new technological advances. Thus, tradi- 
tional knowledge of indigenous peoples regarding 
the uses of plants previously unknown to out- 
siders receives no protection under present in- 
ternational regimes, while processes for extract- 

ing the active ingredients from these plants are 

fully patentable.17 Consequently, the traditional 

knowledge of Indian farmers regarding the use of 
neem seeds as a fertilizer is not protected under 
current intellectual property regimes. But W. R. 
Grace and Company could obtain a patent on 
the process of storing stable compounds of the 
active ingredient in these seeds and market the 

patented fertilizer to the same Indian farmers, with 
no obligation to compensate the original holders 
of the technologically useful information the com- 

pany is exploiting. 
Indigenous peoples' efforts to correct this im- 

balance have crossed the boundaries of human 

rights debates, political movements of self deter- 
mination and antiglobalization, and efforts to pro- 
hibit illicit traffic in cultural artifacts. Biopiracy 
in the Third World has become the economic 
and spiritual equivalent of technological piracy 
in the developed world. Increasingly, the protec- 
tion of IP rights in developing countries in being 
linked to equivalent protection for indigenous 
innovation and traditional knowledge. The most 
recent example of this is the recently concluded 

meeting in Doha, where the developed countries 
were required to include among future negotiat- 
ing topics the potential conflict between the Con- 
vention for Biodiversity and the TRIPS Agree- 
ment, and expanded protection for geographic 
indications. Both of these topics are likely to re- 
ceive greater levels of protection in the future. 

At the center of the divergent trends and 
issues that comprise international protection of 
IP rights is a fundamental agreement that some 
level of protection for innovation is desirable. 

17 See generally Roundtable on Intellectual Property 
and Indigenous Peoples, WIPO Doc. WIPO/INDIP/ 
RT/98/4E (1998) (describing the patent on the qui- 
noa of Bolivia's Altiplano region granted to two U.S. 
researchers in 1994; the patent granted in 1996 on yage, 
a sacred plant of the indigenous people of Amazonia, 
to the International Plant Medicine Corporation of the 
United States; and the patent granted in the late 1980s 
to the French Institute of Scientific Research for Devel- 
opment in Cooperation for chimanines, a plant used 
by the Chimane tribe in the Amazon). 

What Letterman describes as governments' de- 
sire to "finely calibrate" IP protection, however, 
appears to be more honored in the breach. The 

many issues that he describes form part of the 

shifting quicksand of IP protection for the simple 
reason that levels of protection must be constantly 
revised due to their inconstent application-and 
such inconsistencies threaten to increase as tech- 

nology and globalization accelerate. For exam- 

ple, while the WIPO Copyright Treaty requires 
countries to prohibit the unauthorized circum- 
vention of technological measures used by authors 
to prevent the unauthorized reproduction of their 

copyrighted works,18 the Treaty does not address 
the relationship between these anticircumvention 

provisions and the generally acknowledged right 
of the public to copy protected works for certain 
limited "fair uses" without the author's permis- 
sion. The EU, in its recently enacted Directive on 
the Harmonization of Certain Aspects of Copy- 
right and Related Rights in the Information Soci- 

ety, established numerous fair-use exemptions to 
its anticircumvention prohibitions.19 By contrast, 
the United States, in its Digital Millennium Copy- 
right Act, provided no such fair-use exemptions.20 
Ultimately, the international treatment of en- 

cryption technology will require further hard- or 
soft-law efforts to resolve the problems posed by 
the practical application of the WIPO Copyright 
Treaty obligations. As Letterman demonstrates, 
when it comes to international IP protection, 
there are no easy answers. 

Letterman's book is a good introduction to the 

labyrinthine world of intellectual property rights 
and their defense. My only criticism centers upon 
emphasis and scope: I would have spent more 
time discussing TRIPS, the EU, the technology 
challenge, and the cultural heritage debate, since 
I believe these topics will continue to inform fu- 
ture debates and trends. But these are mere quib- 
bles. As the reader takes the first step into the 

murky field of IP protection, Letterman's work 
should serve as a handy reference and a valuable 

guide. 

DORIS ESTELLE LONG 

John Marshall Law School 

18 See WIPO Copyright Treaty, Dec. 20,1996, Art. 11, 
S. TREATY DO. No. 105-17 (1997), 36 ILM 65 (1997). 

'9 See Directive 2001/29/EC of the European Parlia- 
ment and of the Council of 22 May 2001 on the Harmo- 
nization of Certain Aspects of Copyright and Related 
Rights in the Information Society, 2001 O.J. (L 167) 10. 

20 See 17 U.S.C. ?1201 (Supp. IV 1998). 
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